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DRAFT PROCEDURAL DIRECTIONS FOR A DOMESTIC COMMERCIAL ARBITRATION IN NEW ZEALAND


IN THE MATTER OF AN ARBITRATION 
UNDER THE ARBITRATION ACT 1996 (NZ)

BETWEEN

[PARTY A] [details of nature of Party A and its address] 
(“Claimant”)

AND


[PARTY B] [details of nature of Party B and its address]
(“Respondent”)

PROCEDURAL DIRECTIONS



(Arbitration Act 1996

First Schedule Article 19(1))

[Commentary:  This is a suggested set of directions and timetable which of course do not have to be adhered to slavishly and which should be modified to suit the particular circumstances of the case.]

BACKGROUND:

(A)
The Claimant is represented by [insert name and address of Claimant’s representative].
(B) 
The Respondent is represented by [insert name and address of Respondent’s  representative].
(C)
    [Outline very briefly the procedural history commencing with a reference to the arbitration clause, when and how the dispute arose, when and how the arbitral tribunal (name arbitrator or arbitrators) came to be appointed, and where relevant conclude with a reference to the Preliminary Conference at which these directions were settled.]

(D)    [Outline very briefly the Claimant’s case and the relief sought by the Claimant.]
(E)    [Outline very briefly the Respondent’s case including any counterclaim and the relief sought by the Respondent.] 
(F)   The aim of these Procedural Directions is to assist in achieving the object of the fair and efficient resolution of this dispute without unnecessary delay or expense. 

DIRECTIONS:
[Note:  if all matters are agreed the heading should read CONSENT DIRECTIONS]

1.
Pleadings – First Schedule, Article 23 Arbitration Act 1996

1.1 The Claimant’s Statement of Claim shall be filed on or before [date].  The Respondents’ Statement of Defence and any Counterclaim shall be filed on or before [date].

1.2 The pleadings shall be accompanied by an indexed volume of all essential documents upon which a party relies.

1.3 The Claimant shall file a Reply on or before [date].  If there has been a Counterclaim the Reply shall respond to the Counterclaim.

1.4 If the Reply contains a response to the Counterclaim, the Respondent shall file a Rejoinder to the Reply on or before [date].

2 Documents

2.1 In relation to documents, the parties and the Tribunal shall use, as a guideline, the IBA Rules on the Taking of Evidence in International Commercial Arbitration and in particular Articles 3 and 9 (attached as Appendix 1) always subject to such modifications as may be considered appropriate by the Tribunal.  

2.2 The provisions of this Section 2 shall apply in place of clause 3(1)(f) of the Second Schedule to the Arbitration Act 1996.

2.3 Any documents on which a party wishes to rely which it has not included with its pleadings shall be produced to the other party on or before [date] together with any request to the other party to produce further documents.

2.4 Any objections to requests to produce shall be made by [date].

2.5 Production of documents in response to requests to produce further documents shall be made by [date].

2.6 Rulings on objections (if any) under 2.4 shall be made by [date].

3 Witness Statements of Non-expert witnesses

[Option 1: Simultaneous exchange of non-expert witness statements]

3.1 All statements of non-expert witnesses shall be exchanged by the parties on [date] or such earlier date as may be agreed.  Each witness statement shall contain:

(a)
The full name and address of the witness and a description of his or her background, qualifications, training and experience, if such a description may be relevant and material to the dispute or to the contents of the statement;

(b)
A detailed description of the facts, and the source of the witness’s information as to those facts, sufficient to serve as that witness’s evidence in the matter in dispute;

(c) An affirmation of the truth of the statement; and

(d) The signature of the witness and its date and place.

3.2 All supplemental or reply statements of non-expert witnesses, if any, shall be exchanged by the parties on [date] or such earlier date as may be agreed.

[Option 2: Sequential exchange of non-expert witness statements]

3.1 
The Claimant shall file its statements of non-expert witnesses on or before [date].
3.2 
The Respondent shall file its statements of non-expert witnesses on or before [date].
3.3 
All statements of non-expert witnesses exchanged by the parties under 3.1 or 3.2 above shall contain:

(a)
The full name and address of the witness and a description of his or her background, qualifications, training and experience, if such a description may be relevant and material to the dispute or to the contents of the statement;

(b)
A detailed description of the facts, and the source of the witness’s information as to those facts, sufficient to serve as that witness’s evidence in the matter in dispute;

(c) 
An affirmation of the truth of the statement; and

(d) 
The signature of the witness and its date and place.

3.4 
The Claimant shall file any non-expert witness statements in reply on or before [date].
4 Witness Statements of Expert witnesses

4.1 All reports of expert witnesses, if any, shall be exchanged by the parties on [date] or such earlier date as may be agreed.  Each expert report shall contain:

(a) The full name and address of the party-appointed expert, his or her present and past relationship, if any, with any of the parties, qualifications and experience, and current academic or professional position;

(b) A statement of the facts on which he or she is basing his or her expert opinions and conclusions;

(c) His or her expert opinions and conclusions, including a description of the method, evidence and information used in arriving at the conclusions;

(d) A statement that the expert is familiar with the Code of Conduct for Expert Witnesses (Schedule 4 of the High Court Rules), and that the report conforms with that Code, and that the expert will comply with that Code in relation to these arbitral proceedings; and

(e) The signature of the party-appointed expert and its date and place.

4.2
All supplemental or reply statements of expert witnesses, if any, shall be exchanged by the parties on [date] or such earlier date as may be agreed.

5 Notice of Requirement to attend for cross-examination - admission of written statements without the need for witness to attend

5.1 By no later than [date], each party shall notify the other as to which witnesses whose witness statements have been served are required to attend the hearing for cross-examination.

5.2 At the same time, any party may indicate that it does not wish to cross-examine a witness.  In such cases:

(a) the party producing the witness may not call the witness at the hearing without the permission of the Tribunal;

(b) the Tribunal may require the witness to be called at the hearing or may accept the signed statement of the witness as admissible evidence with relevance, materiality and weight to be determined by the Tribunal after submissions from the parties.

5.3 If a witness is required by an opposing party to attend for cross-examination and fails to do so, the Tribunal may in its discretion accept the statement or disregard it or accept it but attach less weight to it.

6 Agreed Bundle of Documents

6.1 An Agreed Bundle of Documents shall be provided by the parties to the Tribunal on or before [date].

6.2 Unless the parties and the Tribunal agree otherwise, the Agreed Bundle shall be an indexed and paginated bundle which shall contain in chronological order (or other appropriate order agreed by the parties) the documents referred to in 1.2 or produced under Section 2.  The index shall record the nature of each document, its date, if any, and the party who has produced each document.  

6.3 If the parties prefer they may divide the Agreed Bundle into two separate volumes, one of the Claimant’s documents and one of the Respondent’s documents, and in each case the first volume shall be that produced under 1.2 above.  

6.4 The Agreed Bundle shall be produced to the Tribunal on the basis that the parties agree that each document in the bundle:

(a)
Is what it purports to be as described in the index to the Agreed Bundle;


(b)
Was signed by any purported signatory shown on its face;

(c)
Was sent by the purported author and/or received by any purported addressee shown on its face; 

(d) If a copy, is a true copy of the original; and

(e) Was produced by the party indicated in the index to the Agreed Bundle.

6.5 The Agreed Bundle shall be produced to the Tribunal by consent on the basis that production by consent extends only to proof of authenticity and is not to be taken as an admission by any party of the relevance or the truth of the contents of those documents.

6.6 If there are any documents in respect of which authenticity is disputed, then they shall be included in a separate bundle and the Tribunal will rule on them at the hearing.

6.7 No documents other than those in the Agreed Bundle (or the separate bundle referred to in 6.6 above) shall be received by the Tribunal at the hearing unless the parties otherwise agree or the Tribunal in its discretion so decides.

6.8 Unless the Tribunal otherwise directs, the parties shall prior to the commencement of the hearing include relevant document references from the Agreed Bundle in revised unsigned copies of the witness statements and provide a bundle of those statements, so referenced, to the Tribunal.

7 Pre-hearing Submissions

7.1 The parties shall exchange pre-hearing written submissions on or before [date]:

(a)
The submissions shall summarise the key facts and outline the parties’ cases including legal theories or authorities relied upon; 

(b)
The Tribunal shall treat the  submissions as containing each party’s best case on fact and law at the time of the exchange;

(c)
The submissions shall not exceed [insert number] pages.

7.2 The filing of the pre-hearing written submissions (which, unless the Tribunal otherwise directs, shall be taken as read at the hearing) shall not preclude or interfere with the right of each party to make a brief opening address by their representative at the hearing, if so desired.

8 Hearing

8.1 Subject to the need to hear evidence elsewhere, the hearing shall take place in [city] commencing on [date] at [time] at [place] and continuing until [date].  The daily sitting hours shall be from [time] until [time] with one hour adjournment for lunch. Any further breaks shall be at the discretion of the Tribunal.

8.2 Subject to the need for some flexibility (for example, to accommodate the convenience of a witness), the following procedures shall be adopted at the hearing:

(a)
Introductory address by the Tribunal (5 minutes);

(b)
Claimant’s short opening statement (say 30 minutes);

(c)
Respondent’s short opening statement (say 30 minutes);

(d)
Presentation of Claimant’s lay witnesses;

(e)
Presentation of Respondent’s lay witnesses;

(f)
Presentation of Claimant’s expert witnesses;

(g)
Presentation of Respondent’s expert witnesses.

[Note: hearing of expert witnesses may be grouped according to subject matter.] 

8.3 Unless the Tribunal otherwise directs, with regard to oral testimony, each party shall present its own witness with a brief direct examination to introduce the witness, to confirm his or her witness statement, and to deal with any new issues arising since the completion of the exchange of witness statements and supplemental or reply statements. Following cross-examination by the opposing party and questions from the Tribunal, if any, the presenting party shall be entitled to conduct re-examination.

8.4 Details concerning closing submissions and/or post-hearing briefs shall be discussed closer to the hearing date, for example, at a pre-hearing conference convened by the Tribunal.  The following options will be considered:

(a)
Oral closing submissions of equal length for each party (say 1 hour or ½ day or whatever is appropriate at the completion of hearing of evidence);

(b)
Post-hearing written submissions which will include references to the transcript and the Agreed Bundle of Documents; or

(c)
A combination of (a) and (b).

8.5 Unless the Tribunal otherwise directs, a transcript shall be made of the hearing and made available to the parties and the Tribunal.  The cost of the provision of the transcript shall be shared between the parties.  The parties shall, after consultation with the Tribunal, agree on the necessary details and make the necessary arrangements.  They shall confirm to the Tribunal accordingly not later than two weeks before the commencement of the hearing.

9 Evidence upon which dispute determined

9.1 The evidence upon which the Tribunal shall determine the matters in dispute shall be as follows:

(a)
Signed written witness statements;

(b)
Affidavits admitted by agreement or with the approval of theTribunal;

(c)
Oral evidence of witnesses at the hearing; and

(d)
Documentary evidence contained in the Agreed Bundle of Documents and such other documents as may be produced at the hearing by agreement or with the permission of the Tribunal.

9.2 No evidence shall be submitted to the Tribunal after the completion of the hearing without the prior consent of the Tribunal.

10. Communications between the parties and the Tribunal

10.1 Routine communications and notifications between the parties and the Tribunal may be validly made by facsimile or email.  

(a)
where communications are made by facsimile only, the original shall thereafter be sent by post;
(b)
all written communications of ten or more pages including all formal pleadings, applications, affidavits and submissions and all exhibits thereto shall also be sent by hand delivery/courier service.

10.2 Correspondence between parties and the Tribunal shall be confined to requests for rulings and administrative matters.  Argumentation shall be reserved for written submissions lodged in relation to issues under consideration by the Tribunal or for hearings before the Tribunal.

10.3 Pleadings or applications required under these directions may be served in any manner provided by Rule 192 of the High Court Rules and High Court Rule 206A(1), (2) and (3) shall apply in place of Article 3 of the First Schedule of the Arbitration Act 1996.

10.4 The parties, their representatives and the Tribunal shall notify all parties of any change of name, description, address, telephone, email or facsimile number.  In the absence of such notification, communications sent in accordance with the addresses listed in Sections 11 and 12 below shall be valid.

11 
Notice to Claimant

11.1 Notice to Claimant shall be given to the Claimant’s address for service which is [name and contact details of Claimant’s representative].

12 Notice to Respondent

12.1 Notice to Respondent shall be given to the Respondent’s address for service which is [name and contact details of Respondent’s representative].

13 Duty to Assist the Tribunal

13.1
The parties agree that the Tribunal may direct any party to do all of such other things during the arbitral proceedings as may reasonably be needed to enable an Award to be made fairly and efficiently, without unnecessary delay or expense.

14.
Timetable - Leave to Apply

14.1
The timetable which has been agreed in these Procedural Directions is attached as Appendix 2. 

14.2
The parties have liberty to apply to the Tribunal at any time on notice to the other party to modify or add to these directions or the accompanying timetable.

14.3
Short extensions may be agreed between the parties so long as they do not affect later dates in the timetable and the Tribunal is informed of the agreed extension before the original due date.

SO ORDERED




_____________________




[Arbitrator’s name]




Tribunal

DATED this        day of [Month] 20XX.
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