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PRECEDENT FOR USE IN PREPARING TERMS AND CONDITIONS 

OF SOLE ARBITRATOR


IN THE MATTER OF AN ARBITRATION 

    
UNDER THE ARBITRATION ACT 1996 (NZ)

BETWEEN: 
[PARTY A] [details of nature of Party A and its address]
AND:

[PARTY B] [details of nature of Party B and its address]

AND:

[XYZ] (name of arbitrator) (“the Arbitrator”)

AGREEMENT AS TO TERMS AND CONDITIONS OF THE SOLE ARBITRATOR

1. APPOINTMENT OF ARBITRATOR

1.1
On             day, the            day of                           20XX, the arbitrator accepted appointment on the joint nomination of the parties [if arbitrator appointed by the President of AMINZ or in some other fashion describe how the arbitrator has come to be appointed].

1.2
The arbitrator accepts the appointment on the Terms and Conditions set out below and confirms:

(a) that [he / she] is able to devote sufficient time and resources to this arbitration so as to ensure that it is conducted fairly, efficiently and expeditiously; and

(b) that [he / she] knows of no circumstance which is likely to give rise to doubts about [his / her] independence or impartiality (other than those already disclosed to the parties – Note: this to be added if there has been such disclosure).
1.3
The parties confirm that as at the time of signing this agreement they knew of no reason or basis to challenge the arbitrator and had no reservations or objections to express with regard to the appointment of the arbitrator.

2. ARBITRATOR’S FEES AND EXPENSES
2.1
The arbitrator shall be paid:

(a)
$[amount] plus G.S.T. for every day or part day in any hearing. If the arbitrator is required to sit beyond 7 hours a day the hourly rate at paragraph 2.1 (b) shall be applied;

(b)
$[amount] plus G.S.T. per hour for time occupied in preparation, correspondence, conferences, interlocutory applications, travel days and other days spent away from the arbitrator’s principal place of business such as weekends during the course of a hearing and other matters relating to the arbitration and the preparation of the award; and

(c)
the cost of all other reasonable expenses (such as travelling expenses, accommodation and subsistence expenses, and secretarial and administrative expenses) properly incurred by the arbitrator in relation to the arbitration.

2.2
The parties shall be jointly and severally liable for the arbitrator’s fees and expenses.

2.3
The arbitrator will render accounts for all work prior to the hearing on a monthly basis.  The parties shall pay the accounts for the arbitrator’s fees and expenses in equal shares within 30 days of receipt.  If an account is not paid in full within 30 days of receipt, the arbitrator shall so inform the parties in order that one or other of them may make the required payment.  If one party pays any part of the other party’s equal share of any account for the arbitrator’s fees and expenses, then that payment shall become immediately recoverable by the paying party from the other party as a debt and by way of an award in the arbitral proceedings.

2.4
The arbitrator may withhold any award or decision until all outstanding arbitrator fees and expenses are paid, or alternatively order the suspension of the arbitral proceedings or, if [he / she] so elects, withdraw from office without thereby incurring any liability whatsoever to the parties.

3. CANCELLATION FEES

[Note 1:  Cancellation fees should be regarded as the exception rather than the rule.  Unless the hearing is to last more than two weeks it is doubtful whether cancellation fees are appropriate.  On the other hand, if a long hearing of say three months or more has been fixed, cancellation fees along the lines set out below may be warranted.  The % fee payable needs to be adjusted to cover the particular circumstances.

Note 2:  An arbitrator may be removed for misconduct if he or she, having accepted appointment, later seeks to impose cancellation fees on unwilling parties:  see Norjarl v Hyundai Heavy Industries Co Ltd [1991] 3 All ER 211 (CA) and Sea Containers v ICT Pty Ltd [2002] NSWCA 84 (CA).  Accordingly, if the arbitrator considers that cancellation fees are appropriate in a particular case, agreement from the parties should be sought and obtained as part of the appointment process.]

3.1
Where more than two weeks have been reserved for a hearing, whether procedural, jurisdictional or substantive, and that hearing is cancelled or postponed, or there is a settlement, the arbitrator shall be paid a cancellation fee calculated as follows:

(a)
Cancellation more than 28 days before the hearing: no cancellation fee;

(b)
Cancellation between 14 and 28 days before the hearing: a cancellation fee of 10% of the arbitrator’s agreed daily hearing rate multiplied by the number of days reserved for the hearing;

(c)
Cancellation less than 14 days before the hearing: a cancellation fee of 20% of the arbitrator’s agreed daily hearing rate multiplied by the number of days reserved for the hearing;

(d)
Cancellation or postponement during the hearing: a cancellation fee of 25% of the arbitrator’s agreed daily hearing rate multiplied by the remainder of the number of days reserved for the hearing.

3.2
Such cancellation fees are payable in addition to any fees payable pursuant to paragraphs 2.1(a) and 2.1(b) above.

4.
DEPOSITS

4.1
The arbitral tribunal, on its establishment, may request each party to deposit an equal amount as an advance for the fees and expenses of the arbitral tribunal as set out in paragraph 2 above.

4.2 During the course of the arbitral proceedings, the arbitral tribunal may request supplementary deposits from the parties.

4.3 If any deposit requested pursuant to paragraphs 4.1 or 4.2 is not provided, the arbitrator may withhold any award or decision until the deposit is received, or alternatively order the suspension of the arbitral proceedings or, if [he / she] so elects, withdraw from office without thereby incurring any liability whatsoever to the parties.

4.4 Any deposit or supplementary deposit requested pursuant to paragraphs 4.1 or 4.2 shall be paid into a designated interest-bearing bank account administered by the arbitral tribunal [or to AMINZ as the designated stakeholder]. 

4.5 After the award has been made, the arbitral tribunal shall render an accounting to the parties of the deposits received and return any unexpended balance to the parties.

4.6 Any sum taken as a deposit is not intended to be an estimate of the arbitrator’s fees and expenses or an estimate of the overall costs of the arbitral proceedings.

SIGNED  this                     day of                          20XX
	[                                                                    ]

(for and on behalf of PARTY A )

	[                                                                    ]

(for and on behalf of PARTY B)

	[name of arbitrator]

(Sole Arbitrator)
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